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DECI SI ON AND ORDER - - GRANTI NG BENEFI TS

This proceeding arises froma claimfiled by Kirt T. Bach (“d ai mant”)
for workers' conpensation benefits under the Longshore and Harbor Wrkers'
Conpensation Act, as anended (33 U S.C. § 901 et seq.) As incorporated by

L' The foll owi ng abbreviations will be used herein in citing to the

record: “CX’ - daimant’s exhibit; “EX" - Enployer’s exhibit; and “Tr.” -
desi gnat es pages fromthe transcript of the hearing in this matter.



the Non-Appropriated Fund Instrurmentalities Act, 5 US C § 8171 et seq
(hereinafter collectively referred to as "the Act") for injuries sustained
in the course of his enploynment with the Departnent of Arny (the

"Enpl oyer") on July 3, 1990.

A hearing was hel d before the undersigned in Washi ngton, D.C on June
7, 1999, during which Jainmant’s exhibits 1 - 99 were admtted without
objection (Tr. 8). Enployer's exhibits 1-32 and 34 were received into
evidence. (Tr. 8). Enployer's exhibit 37 was excluded fromthe record.
A ai mant objected to Enployer's proposed exhibits 33, 35, and 36, which
were surveillance video tapes. (Tr. 8-9). A ruling was reserved on the
adm ssibility of these three exhibits, pending review by the Court. The
surveill ance tapes have been reviewed and are hereby admtted. It is a
general ly accepted principle that, in proceedings under the Act, the
adm nistrative law judge is not strictly bound by common | aw or statutory
rul es of evidence or by technical rules of procedure, and may investigate
and conduct the hearing so as best to ascertain the rights of the parties.
Wl ker v. Newport News Shipbuilding and Dry Dock Co., 10 BRBS 101 (1979),
affirnmed, 618 F.2d 107 (4th Gr. 1980), cert. denied, 446 U S. 943 (1980).
Surveil l ance videotapes are admissible if probative and relevant to the
material issues of ainmant's credibility and continuing disability, and if
properly authenticated. Wl ker v. Newport News Shi pbuilding and Dry Dock
Co., 10 BRBS 101 (1979); Reed v. Tiffin Mdtor Homes, 697 F.2d 1192 (4th
Gr. 1982). |In the case sub judice, the tapes were authenticated by the
Enpl oyer's investigator, WIliamLowance (Tr. 121), and the infornation
contained there is relevant and material to the issues of fact relating to
daimant's physical ability to engage in work activity. daimant maintains
that these tapes represent evidence which is consistent, rather than
i nconsistent, with his testinony and ot her evidence already nmade a part of
the record. dainmant argues that the events recorded on the tapes would
only be relevant for purposes of inpeachnment of the credibility of the
daimant. That argunent, however, relates nore to the weight to be accorded
the evidence rather than the issue of its admssibility. Therefore, | find
that the tapes are admissible, and they are received into the record.

At the conclusion of the hearing, the record was |l eft open for sixty
days for the subm ssion of post hearing briefs and wage cal cul ati ons. (Tr.
231). By order dated August 9, 1999, time for submi ssion of briefs was
extended to Septenber 10, 1999. Enployer’s brief was received in this
Ofice on Septenber 10, 1999. Acconpanyi ng Enployer’s brief were two
exhibits, marked "A' and "B", consisting of data relating to average weekly
wages and average hourly wages in 1990, respectively, for the positions
whi ch the Enpl oyer maintains represent suitable alternative enpl oynent.
Both these exhibits are admtted into the record as Enpl oyer’s exhibit 38
(formerly marked "A') and 39 (formerly narked "B'). Post Hearing Briefs



were submtted by the daimant on Septenber 13, 1999.°2

I. Prelimnary Statenent

A aimant, who is sixty-three years of age, was born in Vietnamin 1937
and graduated from hi gh school there in 1952. He speaks primarily
Vi et nanese, has a limted command of verbal usage of English, and has no
other formal education. Cdainmant’s first enploynment was as a soldier in
the Vietnamese Arny. He spent six years fighting in the Vi etnhamwar.
Bet ween 1961 and 1972, he worked for a Vi etnanese conpany that provided
fire training to U S. personnel and Vietnanese civilians enpl oyed on an
US Ar Base. From 1972 to 1975, he worked in shipping and receiving for a
division of Caterpillar Conpany, in Vietnam He cane to the United States
in 1975, where he worked odd jobs as a nachinist, a laborer in a
| unberyard, and in a shoe factory. |In 1985, he took a job as a janitor
with the Sheraton hotel in the evening and as a nai ntenance worker with the
Enpl oyer (Pentagon Oficer’'s Athletic AQub [“PQAC']) during the day.(CX 6,
at pp. 22-25). Hs duties as a nmai ntenance worker w th the Enpl oyer
i ncluded repairing and painting walls, repairing washer and drying
machi nes, and exercise/athletic equi pnent, sone |ight plunbing, and
changing lights. (CX 6 at p.25; Tr. 112-113). dainmant testified that this
work was strenuous and invol ved heavy lifting (CX 6, at p. 25; Tr. 38)

In the early 1980's, while working as a warehousenan in New Mexi co,
daimant injured his back and underwent discectony at the L4-L5 level. 1In
August of 1986, while working as a custodian at the Sheraton Hotel he
injured his back again, and had a | am nectony at the L4-L5 level. The
instant claimarises out of an injury sustained on July 3, 1990, when he
was working at the Pentagon as a mai ntenance nman, fell off a |adder,
hitting his head and injuring his back.

In the instant action, the dainmant seeks an award of tenporary tota
disability for the period July 3, 1990 to April 4, 1995, and pernanent
total disability benefits comrencing on April 4, 1995 and continuing for
the injury sustained to his back during the July 3, 1990 work-rel ated
accident. He alleges that he suffers fromchronic pain and depression as a

2 Appended to Caimant's Brief are several documents which have been
objected to by the Enployer, nanely: the supplenmentary neurol ogical report of
Dr. Mchael Dennis, dated June 28, 1999; the report of a MR of the
| unbosacral spine, dated June 24, 1999; and a job analysis by Dr. Phillip
Bussey, dated August 13, 1999. These documents were devel oped post hearing.
The docurents constitute evi dence beyond the perm ssible scope of the Court's
order at the June 7, 1999 hearing, which granted the parties |eave to subnit
wage information, post hearing. (Tr. 231). Enployer’s objection to the
adm ssion of the exhibits is sustained, and the documents are hereby excl uded
fromthe record.
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result of his injuries. dainmant contends that he is not a viable candidate
for return to work because of: (1) his inability to comuni cate effectively
in English; (2) his job related physical, psychol ogical, and neurol ogi ca
inmpairnents — i.e., noderate to severe depression secondary to chronic pain
due to his back condition; and (3) and | ack of transferrable skills.
(daimant’s Brief at 5).

Enpl oyer asserts that there is suitable alternate enpl oynent for
dainmant despite his alleged physical limtations, |lack of transferrable
skills, and limted English speaking ability. Furthernore, Enployer also
alleges that it is entitled to Section 8(f) relief under the Act, noting
that the Director, ONXCP, by letter dated March 15, 1996, has advised all
parties that section 8(f) applies in this case. (See Enployer’s brief at
1, 31-2; EX 8).

Il1. Stipulations

The parties have stipul ated, and based on the record evidence, | find
that: (1) The Act applies, (2)the dainmant and the Enployer were in an
enpl oyer - enpl oyee rel ationship at the time of the accident/injury (3) the
accident/injury arose out of and in the scope of enploynent, (4) tinely
notice of injury was given to the Enployer, (5)d aimant suffered an injury
on July 3, 1990, (6) the dainmant filed a tinely claim(7) nedica
conpensation benefits in the formof tenporary total disability paynents
fromJuly 4, 1990 to March 25, 1996, at a rate of $241.87 per week, for a
total of $72, 284.57, (EX 5), (8) an average weekly wage of $382.80, (9)
and date of naxi mum nedi cal inprovenent is April 4, 1995. (Tr. 10-12).

The Director, Ofice of Wrkers' Conpensation Prograns conceded t hat
Section 8(f) applies to this case, and that the date of naxi mum nedi ca
i mprovenent is April 4, 1995 (EX 8).

I1l. |ssues

The issues remaining for resolution are:

(1) Wiether aimant is permanently partially disabled as a result
of his back injury; and

(2) daimant’s post injury wage earning capacity, if any? and
(3) Whet her the Enpl oyer is entitled to Section 8(f) relief.

V. Summary of the Evidence

A daimant's Back Injuries




The medi cal evi dence docunents that daimant has a history of back
injuries comrencing in 1980. The back injury which gives rise to this
claimoccurred in 1990. The rel evant nedi cal evidence relating to those
injuries is as foll ows:

1. dainmant's July 3, 1990 Back Injury

On July 3, 1990, dainmant was admtted to National Hospital for
Ot hopedi cs and Rehabilitation (NHOR) following his work rel ated acci dent,
in which he feel froma | adder which nal functioned, injured his shoul der,
head, and twisted the |low lunbar hip area. Over the course of his
treatment at NHOR, he was under the care of Drs. Francisco Ferraz, Phillip
Mondal |, and Virgil Balint. Dr. Ferraz, the attending physician on his
initial adm ssion, reported that he conplained of a tenporary state of daze
and devel oped significant dizziness, headaches and pains to the shoul der,
arns, and joints. (CX 50, 51). Based on an x-ray and an MR of the | unbar
spi ne and his physical exam nation, Dr. Ferraz di agnosed cerebral
concussi on, chronic | ow back pain and mld |iganmentous acute strain to the
neck and back. (CX 50, 51; EX 7, 15).°3

In subsequent visits, Dr. Dr. Ferraz noted dainmant’s subjective
conpl aints of pain, headaches, and inability to concentrate (EX 12; CX 50),

3 Dr. Ferraz referred the aimant to Dr. Philip Mndall, on
July 30, 1990, for severe | ow back pain with radiation to both | ower
extremties. Dr. Mndall's inpressions were: concussion, resolved,
neck strain, resolved, recurrent radicul opathy, mainly L-5
bilatlerally; status post two previous accidents with two previous
| am nectom es and di skectony. Dr. Mondall opined that clainmant's nain
probl emwas | ow back pain with bilateral sciatica. He recomended
conti nued therapy, pain medication therapy, and an EMG whi ch was
reported as abnormal for the right lower and left |lower extrenmty
nmuscl es supplied by S1, and the right and left |ower paraspinal L4-L5
nyatonia. (CX 46). See also CX 34, EX 15, and CX 31.

Dr. Virgil Balint also exanm ned d ai mant on August 30, 1990,
and agai n on August 13, 1992, Septenber 23, November 5, 1992, and
Decenber 8, 1992, and eval uated his back condition. The initial
i mpression was chronic | ow back pain with recurrent radi cul opathy,
mainly at the L5-S1 level.(EX 15, CX 40, CX 41). Dr. Balint's
di agnosi s was post | am nectony syndrone and nyofascial pai n syndrone.
(EX 15, at pp. 10, 20, 26).



and stated that O aimant should not return to work. He al so recommrended
that d ai nant undergo physiotherapy. (EX 12, CX 50). d ai mant conti nued
to conplain of pain, dizziness and headaches t hrough January 10, 1991. (EX
12; CX 36, 37, 38, 43). See also CX 49.

April 8, 1991, Dr. Ferraz noted continued conplaints of chronic | ow
back pain, and that d ai mant wal ked in an arched position. He felt that
A aimant could not return to work, and would only inprove partially with
rehabilitation. Dr. Ferraz opined that daimant’s history of |ow back
pai n, degenerative changes to the spine, multiple spinal surgeries, and
herni ated disc with nerve root conpressions, were exacerbated by his July
1990 fall. (EX 7, CX35). On June 3, 1991, Dr. Ferraz stated that his
condi tion renai ned unchanged, and that he had been conpl etely disabled for
one year and had failed to inprove. Dr. Ferraz believed that the July 1990
accident was a significant contributing factor to his present condition.
(EX 12, 14; CX 32; See also CX 27). In a disability evaluation of
Septenber 16, 1991, Dr. Ferraz opined that, since ainant's accident in
1990, he had been unable to work, or could only work with di m ni shed
capacity. Dr. Ferraz believed that dainmant was totally disabled from
working, and that at best, he could performonly sedentary duties. Dr.
Ferraz stated that physical exam nation reveal ed sings of |unbar
radi cul opathy and that dai nant presented a history and synptons of
di zzi ness, headaches, and neck pains. (EX 12). Subsequent exam nati on
reveal ed no maj or focal neurol ogical deficit and neck range of notion was
good. (EX 12, CX 26) In subsequent reports, Dr. Ferraz' findings on
d aimant's physical exam nations renai hed unchanged with respect to the
pai n, weakness, and dizziness, until 1993. (EX 12).

After physical exam nation on June 3, 1993, Dr. Ferraz reported that
an MR of the lunbar spine reveal ed postoperative changes at L4-5 area,
with signs of radicul opathy, especially the right side. He also noted that
A aimant had nore recently started wal king with a cane and had a noti ceabl e
linmp. He denonstrated pain down the shin, and to the foot and the ankle,
and anbul ati on and | eg novenent increased the pain. Dr. Ferraz recomended
surgical treatnent, and encouraged the daimant to seek a second opi ni on.
(EX 12)

Jaimant was referred to Dr. Normal Horowi tz, a neurosurgeon, for a
second opinion. Dr. Horowitz's inpression was failed back syndrome. He
agreed with Dr. Ferraz's reading of the MR evidence, but did not share the
doctor's optimstic opinion regarding the benefits of surgery. He believe
Aaimant was totally disabled and that his overall inpairment was the
cumul ative result of the three injuries (EX 7, 18; CX 19). Upon receipt of
Dr. Horowitz's evaluation, Dr. Ferraz recomended conservative managenent
(EX 12). In Septenber of 1993, he opined that d ai nant had not reached
maxi mum medi cal i nprovenent and that he was 100% di sabl ed. After exam ning
the daimant, on Decenber 14, 1993, Dr. Ferraz's inpression was “[f]ailed
back syndrone s/p |am nectom es and di scectom es at L4-L5 and L5-S1.” Dr.
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Ferraz could not rule out facet degenerative joint disease causing or
contributing to the patient’s chronic | ow back pain, and noted that there
was evi dence of a noderate to severe reactive depression secondary to the
his chronic pain and disability. (EX 15 CX 17). See also EX 22.

Dr. Mchael Dennis, a neurosurgeon, has been Qainant's prinmary
treati ng physician since 1994. He first examned the dainmant on March 31,
1994. After review of his medical records, including x-rays and CT scans,
and an MR which reveal ed post-opeperative changes, evidence of nerve root
clunping consistent with arachnoiditis at the L4-5 |l evel, and advanced
degenerative changes evident at L4-5, Dr. Dennis opined that daimant’s
di agnostic studi es were nost consistent with scar tissue fornation as
opposed to a recurring organic deficit that would require surgica
intervention. He referred ainmant to the National Rehabilitati on Hospita
for conprehensive pain managerment. (EX 7 at p. 21).* In a follow up report
of February 14, 1995, Dr. Dennis opined that daimant’s synptons represent
a functional elaboration as opposed to any significant or organic
underlying problenms. Dr. Dennis further opined that daimant could
function in a sedentary to |light occupati on, where prolonged static
positions, back bending, lifting, or carrying in excess of twenty pounds,
are avoided. (EX 20 at pp. 6,9). Dr. Dennis further opined that nmaxi mum
medi cal inprovenent has been achieved. (EX 7, CX 15; See also EX 20). On
Decenber 7, 1995, Dr. Dennis opined that dainmant’s work restrictions
limted himto sitting, walking, lifting, squatting, clinbing, kneeling, or
standing intermttently. He could sit, walk, or stand up to four hours a
day, and could lift, squat, clinb, and kneel up to two hours a day. He was
prohi bited frombending or twi sting under any circunstances. d ai nant
could I'ife 10-20 pounds. He could work above the shoul der and operate a
motor vehicle. (EX 21, CX 14). At his deposition, Dr. Dennis el aborated
further on his opinion regarding daimant's physical capacity. |n response
to the question of whether he can work in a single position for four hours
in any given day, Dr. Dennis replied:

4 daimant was referred to the National Rehabilitation Hospital,
on June 10, 1994, and was seen by Dr. Lorenz K Y. Ng, a neurol ogist,
who di agnosed failed back surgery with right |unbar radicul opathy at
L4-L5, arachnoiditis, and chronic pain syndrome of conbined radicul ar
and nyofascial origin. In a subsequent evaluation in August of 1994,
he al so di agnosed noderately severe depression (EX 23, at p. 3, 7).
The recomrended course of treatment was physical therapy, exercise
and gait training. (Ex 23, at p. 3,6.) The dai mant was di scharged
from NRH on Septenber 21, 1994,, due in part to "poor conpliance"

Dr. Ng felt that dainmant's significant | anguage barrier contributed
to his poor conpliance. Dr. Dennis later explained that daimant's
poor conpliance was al so due, in part, to the fact that he noved to
California to help his brother who was severely ill. (EX 4, at p
12)
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No. ... the patient [s]ould be changing positions on a
frequent basis, sitting no nore than a maxi num of four
hours in any given day , or standing no nore than a
maxi mum of four hours in any given day. But further
subdi vidi ng those restrictions into no nore than a
hal f hour at any given tine ... none of these can be
continuously (CX 4, at pp. 45-50)

Dr. Dennis further testified that the O ai mant shoul d not bend or
twist, and that he should not squat nore than once an hour in two hours in
any given day (i.e. once in an hour), nor should he clinb nore than two
hours in any given stretch. He explained, the two hour and four hour
maxi muns in his Decenber 7, 1995 functional capacity assessnent were
intended to nean "on an internmttent basis". He stated that "...he
[Gaimant] has to have definite flexibility. The inplication of this is
that it really has to be a sedentary occupation ..."

d ai mant has been seen by Dr. Dennis every three nonths, primarily to
have his nedi cations nonitored. H's exam nation has not changed
substantially, and he continues to conplain of contracted pain. (EX 31, at
pp. 22-23). Dr. Dennis explained during his deposition that his disability
opinion related to the occupation O ai mant was engaged in at the tinme of
his 1990 injury. (EX 31, at p. 23-25).

On June 5, 1998, Dr. Bruce J. Ammernan conducted a neurosurgi ca
consultation for Aainmant. Dr. Amrernan opi ned that d ai mant appears to
have “ residuals of his underlying |unbar disc disease. There
appears to be functional overlay based upon the neurol ogi c exam nati on.
The patient does not appear to be disabled fromlimted, non-arduous,
sedentary activity. He should avoid repeated bendi ng, stooping, and
lifting greater than 15 Ibs.” (EX 24, CX 7).

2. Jaimant's 1986 Back Injury

On August 26, 1986, the ainant twisted his right ankle while on the
job. Follow ng an orthopedic consultation with Dr. John McConnel |, the
i mpression was acute sprain of the anterior tal ofibular and cal caneofi bul ar
liganents of the right ankle. He subsequently conplained of pain along the
| ateral aspect of the right |leg, back pain ,and pain radiating dow the
right lower extremity into the lateral aspect of the right calf and nedial
aspect of the right ankle, worse with standing, anbul ati ng, and changi ng
position. Dr. MConnell's inpression was possibl e herniated nucl eus
pul posus (HNP) (EX 10, CX 92 and EX 11). See al so CX 83.

On Decenber 20, 1986, d aimant underwent right L-4,L-5 partial |unbar

| am nect ony, discetony, scarrectony, and deconpression of L-5 nerve
root.(EX 7). Dr. Francisco M Ferraz, the neurosurgeon who performed the
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procedures, noted significant operative area disconfort and |ingering right
leg pain, in reports dated Decenber 31, 1986 and January 5, 1987.(EX 7, CX
87). n Novenber 30, 1987, Dr. Ferraz's disability assessment was that

d aimant had been totally incapacitated since Decenber 1986 follow ng his

surgery, and he was currently able to performlight duty work. (EX 7). In
nunerous reports thereafter until June of 1990, Dr. Ferraz reported
substantially the sane status, i.e. that daimant's synptons of back, hip,

right leg, and foot pain persisted.® (EX 12).

On February 18, 1987 Dr. Hung Di nh Duong exani ned d ai mant and
i ssued the follow ng findi ngs upon physical exam nati on, neurol ogi cal
exam nation, and consideration of past nedical history. Dr. Duong
di agnosed | ower back syndrone and post traumatic tendinitis of the right
ankle. (CX 81).

On May 19, 1987, Dr. Henry L. Feffer conducted an i ndependent
disability evaluation. A physical exam nation reveal ed that d ai mant
wal ked with a drop foot gait on the right. dainmant’s |unbar spine was
flat and extension is restricted and unconfortable. There was tenderness
not ed upon deep pal pation over the L4/5 interspace. Dr. Feffer revi ened
the CAT scan and nyel ogram taken on Decenber 12, 1986, noting both reveal ed
large L4/5 disc herniation on the right. Dr. Feffer opined that d ai mant
clearly seens to have sustained an L4/5 intervertebral disc herniation on
the right in a twisting injury on August 15, 1986 when he slipped on a wet
floor while he was perforning custodial work at the Sheraton Washi ngt on
Hotel. Dr. Feffer noted that daimant’s previous physician msinterpreted
Qaimant’s right leg pain as a local injury to the ankle when in his
opi nion, the problemwas one of radiating pain fromdainmnt's back. Dr.
Feffer furthernore stated that he saw no connecti on between d ai nant’s 1989
| am nect ony, which probably was perforned at the |unbosacral |evel, and his
nmore recent and relevant trauma of August 15, 1986, which occurred after
six asynptonatic years in spite of very hard | abor and invol ved an
intervertebral disc herniation at the L4/5 interspace. Dr. Feffer noted
that dainmant had a 20%tenporary partial physical inpairnent to his body
as a whole. Dr. Feffer opined, that at that time, dainmant shoul d not work
nore than one full-tinme job. (EX 13, CX 76). Later the sane year on
Cctober 7" , Dr. Feffer saw O ai mant and noted his continued conpl ai nts of
pain. Dr. Feffer opined that d ai mant has reached maxi mum medi cal
i mprovenent. (EX 13).

3. daimant's Back 1980 I|njury
daimant was treated by Dr. John S. Ronine, fromApril 1979 until May

of 1984, who commencing in 1980 reports a history of |ow back pain. n
January 7, 1980, Dr. Rom ne di agnosed a possible rupture of the L5-S1

5> See generally EX 12.



intervertebral disc, and referred the daimant for a |unbar nyel ogram (EX
9). On January 23, 1980, d aimant underwent a | am nectony and protruded
discs at both levels were renoved. Dr. Ronmine's treatment notes disclose
that dainmant continued to conplain of pain in his [ower back in August of
1980. In Novenber of 1980, pain in the iliac crest and right foot were

al so reported, which Dr. Rom ne opined may have been due to the pain
radiating fromdainmant’s | ower back. (EX 9). On June 26, 1981, Dr.
Romai ne referred himfor physical therapy. (EX 9). However, the physician
noted on Septenber 2, 1981 dainmant's continued conplaints of disconfort in
the | ower back, particularly on the left. An x-ray failed to show any new
| esions or significant degenerative abnormality in the back. d ai mant
continued to conplain of pain, on May 18, 1982, upon squatting or bending.
Dr. Ronine opined that dainmant was suffering from*“chronic back pain,
post-lamnectony, with [imted exertional tolerance.” Dr. Ronmi ne, however
indicated that dainmant could be gainfully enpl oyed fol |l owi ng vocati ona
rehabilitation. (EX 9).

Following his surgery in 1980, d aimant apparently had nunbness in the
fourth toe, and on or about February of 1984, he devel oped synptons of
nunbness in his right foot, third, fourth and fifth toes, and the pl antar
aspect of the right foot (EX 9, at p. 9). On April 4, 1984, d ai nant
conpl ai ned of burning pain on the plantar aspect of the right foot. Id. p.
10. On May 21, 1984, daimant was referred to Dr. F. Tod Wl ch, a
neur osur geon, for probable |unbar radi cul opathy secondary to | unbar
stenosis or spondylosis. Dr. Wlch adm nistered an EM5 and CT scan, and
noted abnornalities of both L4/5 and 5/S1, worse at L4/5, with obliteration
of the epidural fat at the disc |level consistent with disc protrusion, mld
spondylitic changes in the disc joints and slight protrusion at L5/S1, and
mld |unbar radiculopathy. (Ex 9, at p. 22).

B. daimant's Psychol ogi cal | npairnment

On Novenber 9, 1991, daimant was adnitted to a mental health facility
following a suicide attenpt. (CX 25). In April of 1991, Dr. Chan Dang-\Wu
treated the aimant following his 1990 injury for his initial conplaints
of insommia, nenory loss, and inability to concentrate. H s diagnosis was
Post Traumati c (Concussive) disorder, a condition commonly seen in people
who have experienced traunatic accidents. Dr. Dang-Vu reported that over
subsequent visits, the daimant had become increasi ng despondent over his
chroni ¢ backache and sciatica pain, his deteriorating physical abilities,
and his inability to work. Dr. Dang-Vu noted that O aimant’s perception
that he is no longer the “breadw nner”, and subsequent depression, led to
his suicide attenpt in Novenber 1991. (CX 23). Dr. Dang Vu treated the
daimant for his depression with nedication and bi-weekly psychot herapy.

On April 19, 1999, Dr Brian Schul man, a psychiatrist, exam ned

d ai mant, conducted an extensive review of his past nedical history, and
eval uated his medical condition. Dr. Schul man opi ned that daimant had a
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nunber of adjustment difficulties related to the cunul ative effect of his
multiple lifetine injuries, traumas, including pre-existing back pain. The
doctor indicated that the O ai mant seemed to have stabilized
psychiatrically in 1994, although he continued to have rel ati onal probl ens
and concerns about his inability to return to gainful enployment. Based on
his clinical psychiatric exam nation, his inpression was Adjustnent

Di sorder (resolved), Dysthyma (currently in partial remssion). He
indicated that M. Bach has evidence of mld chronic depression and chronic
back and leg pain. Dr. Schulman rated dai mant's psychiatric inpairnment as
mld (dass |l) under the Quides to the Evaluation of Permanent |npairnent,
4th Edition (EX 29), and opined that he could be gainfully enployed. (EX
29, at p. 14-15)

C. Vocational Evidence

On Novenber 22, 1995, a vocational assessment of the d ai mant was
prepared by Conprehensive Rehabilitation Associates ("CRA"). (EX 25, at p.
4) The Jaimant’s prior work history, vocational interests, education, and
training, and Dr. Dennis' nedical restrictions of Decenber 7, 1995 were
considered. Based on Dr. Dennis' functional capacity statenent in 1995,
and the definition of light duty work provided by the Departnent of |abor,
and certain transferrable skills, ¢ six jobs were identified by DOT Code as
vi abl e enpl oyrment al ternatives: shoe repairer (365.361-014); security
officer (372.667-034); parking |lot attendant (915.473-010); host/cashier
(310. 137-010); guest services/derk (238.367-038); and dispatcher (239.167-
014) (EX 25).

In a | abor market survey dated February 2, 1996, CRA Managed Care,
Inc. listed four positions as suitable alternate enpl oynent for { ai mant:
shoe repairer, security officer 7, parking lot attendant, and host/cashi er

6 crA's vocational consultants' deternination relating to transferrable
skills based on his past work experience and education was rebutted by
Cainmant's vocational expert. For exanple, the Dr. Bussey testified that the
ability to work with and supervise others is a transferrable skill, but it
does not transfer to sedentary work or any job nentioned by Ms. Walsh. Oher
factors considered by Ms. Walsh in identifying what she believed to be viable
enpl oynent alternatives were, in Dr. Bussey's opinion, irrelevant given the
| apse of alnpbst twenty years since the Cainmant had such past work experience

Still other factors considered by Ms. Wal sh applied equally to sem-skilled
and unskilled jobs, and were not relevant to transferrable skills anal yses.
(Tr. 213)

" The survey determ ned that security officers are hired for
surveillance systemnmonitoring by certain firms and a general description of
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These positions were sel ected based on the assunption that the physical
demands of the jobs were consistent with Dr. Dennis' nedical restrictions,
whi ch were read to allow sedentary to light duty work with the ability to
change position intermittently, and no lifting, pushing, or pulling over 20
pounds. Two refinishing positions (piano refinisher and fire restoration
assistant) were also listed. Neither was identified by DOl code, nor were
descriptions of the physical requirenents of the positions given. The

pi ano refinisher position required the incunbent to finish or refinish
damaged or worn woodwork using spatula, putty knife, sandpaper and
solvents.® The fire restoration assistant's duties required the incunbent
to assist a crewwth treating carpets, walls, drapes, following fires and
wat er damage with various cl eaning sol utions and nmachines.® (CX 13).

On February 12, 1996, Marcia G Josephson, a rehabilitation counselor,
interviewed the dainmant and prepared a rehabilitation report. After
considering the dainant's occupati onal, nedical, and educati onal
histories, including his matriculation at San Juan Col | ege in Farm ngton,
New Mexi co for one year and receipt of a certification as a Machinist. M.
Josephson observed that M. Bach wal ked with a cane and appeared to be
frail. She also indicated that he was extrenely difficult to communicate
with, that his speech is heavily accented and difficult to follow and that
his failure to maintain eye contact when speaking or |istening exacerbated
the communi cation difficulties. She thought he understood English better
than he spoke it. Finally, she noted that dai mant presented a flat affect
whi ch correlated to his diagnosed state of depression. Her eval uation for
success was "very guarded", given her assessnent that M. Bach presented
with a nyriad of physical and enotional problens as well as |limted verbal
skills (English). (CX 11).

In a vocational rehabilitation report dated March 21, 1996, M.

the job was provided, with a notation that the specifics of the jobs generally
depend on the contracts obtained by individual conpanies. However, no
information was provi ded regarding the contract specifications for the jobs
with the conpanies listed in the |abor narket surveys. No specific jobs were
identified as avail abl e, and the nunber of avail abl e vacanci es whi ch woul d
have invol ved solely surveillance nmonitoring was not provided. Finally, while
the survey indicated that a sanple job analysis was encl osed, that docunent
was not subnmitted as a part of the record herein

8 It was not clear if the incunbent woul d be required to nove the piano

di sassenbl e or reassenble parts of the piano, in order to properly finish the
surf aces.

% No indication was given as to whether the incunbent woul d be required
to engage in any lifting, and if so, the frequency rate and the wei ght, or
whet her the option of working seated/and standing for periods of no |onger
than 30 mnutes was feasible.
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Josephson recomrended that dainmant’s file be cl osed because of his: (1)
inability to effectively communicate in English; (2) continuing noderate
to severe depression secondary to his chronic pain; (3) ongoing conplaints
of pain and inability to function; and (4) treating physicians’s opinion
that it is unlikely that he could ever return to active enploynent. For
the reasons enurerated, M. Josephson opined that the daimant's physical
and nental problens, conbined with his Iimted English speaking skills,
frail appearance and affect, and severely limted transferable skills,
create a work candidate with little or no chance of finding and keepi ng
enpl oynment. (CX 10).

In a letter dated Novenber 22, 1996, Cericel Escueta, a Rehabilitation
Specialist with the Ofice of Wrkers’ Conpensation Prograns, noted M.
Bach's ongoi ng conpl aints of pain and an inability to function, and that
his treating physician indicated it was unlikely he could return to active
enpl oynment, in part, based on a lack of verbal skills. Wth respect to
further vocational rehabilitation, M Escueta stated that d ai mrant woul d
not benefit fromsuch and “we will not be able to return himto a suitable
alternate job...." (CX 9).

In a | abor nmarket survey dated April 6, 1999, Ms. Karen Wl sh, a
vocational rehabilitation counselor with CRA reviewed O ai mant’ s nedi cal
information, and noted Dr. Dennis’s nedical restrictions for work,
including the limtation on prolonged static position, bending or
lifting/carrying over 20 pounds. M. Wl sh indicated that she spoke with
M. Bill Carr, Qainmant’s supervisor at the Pentagon, who inforned her that
d ai mant was capabl e of acconplishing his required duties pursuant to
verbal or witten instruction. M. Walsh concluded that d ai mant was abl e
to conplete witten and oral testing with few questions. She did not
however identify tests admnistered or the test scores. She al so concl uded
that daimant coul d speak English, and understand English in witten or
oral format. A Transferable Skills Analysis was al so conducted, and the
following job categories, were identified by Ms. Wil sh as suitable
alternate enploynent for dainmant. (EX 27, CX 3)

Job Title DOr_Code Physi cal Denands
Security Quard 238. 362- 014 Sedent ary/ Li ght
Driver 913. 663-010% Sedent ar y/ Li ght

0 This job code corresponds to the job title of reservationist clerk
and not security officer.
11
This DOT code corresponds to the job title of chauffeur which

i ncl udes such duties as driving autonobile to transport office personnel and
visitors of comrercial or industrial establishnent, perform ng m scell aneous
errands, such as carrying mail to and from post office, cleaning vehicle and
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Lot Attendant 915. 583- 010 Sedent ary/ Li ght
Par ki ng Attendant 915. 473- 010 Sedent ary/ Li ght

Ms Wl sh identified three security conpanies which hire security
guards on a continuous basis. She indicated that each conpany has various
contracts in the area and each with different job requirenments. Sone jobs
are sedentary and sone are light. (CX 3)

She also identified | ot attendant positions, driver jobs, and parking | ot
attendant jobs. The specific physical requirenents of the jobs were not
listed and she did not explain how she arrived at her determ nation that
the jobs she contends are appropriate for the dainant as sedentary
differed fromthe jobs described in the corresponding DOT Code as |ight or
medi um strengt h cat egory.

On April 19, 1999, Ms. Wl sh prepared an Addendumto Enpl oyer's |abor
mar ket survey, listing additional enploynent opportunities for O aimant,
whi ch included positions identified by CRAin its February 1996 | abor
mar ket survey. The jobs included security guard, security nonitor, driver,
| ot attendant, and shoe repair person. (EX 28, CX 2). The jobs listed the
| ocation, a very brief description of the job, and hourly wage. However,
the specific physical requirenments were not listed. (EX 28, CX 2).

At the hearing, Ms. Valsh testified that she also identified jobs
whi ch were avail abl e between April 25, 1999 and May 28, 1999 — attendant at
self park lot with Parking Managenent Inc., D plomat Parking, and Ki nney
Systens, as well as lots attendant positions at Enterprise Rent A Car,
Maryl and Motors, Saturn of Al exandria, Kuhn's of Onasis, and driving
positions at Hertz, Anerican Medical Laboratories and Barwood Taxi .

Dr. Phillip Bussey, a vocational rehabilitation counselor testified at
the hearing. (Tr. 64). Dr. Bussey has a PhD in rehabilitation counseling,
and has been a vocational a rehabilitation counselor for thirty years. (Tr.
66) Dr. Bussey testified that he reviewed the daimant's nedical records

maki ng minor repairs or adjustnents. The strength requirenents for this job
are listed as light.

Al so included in Ms. Wal sh's anal ysis under this DOT code, however, are
positions as drivers of ninibuses, vans, or |ightweight trucks to transport
clients, trainees, or conpany personnel, which fall under the DOT code
913.663-018. These jobs al so may involve cleaning and servicing vehicles with
fuel, lubricants, and accessories, and other duties when not driving, such as
custodi al and buil di ng mai ntenance tasks. This job code corresponds to the
job title for shuttle bus or van driver and is classified in the DOT as a job
i nvol vi ng medi um strength requirenents.

The remaining jobs identified by Ms. Walsh fall within the DOT strength
category of "light".

-14-



and interviewed the daimant, who described |imtations of daily activity
whi ch put himat the sedentary level (Tr. 73). He al so reviewed the
surveillance tapes, Dr. Dennis' functional capacity assessnment of 1995,

whi ch placed the daimant in the light to sedentary work range (Tr. 76),
and Dr. Dennis' later testinony during his deposition which indicated a
residual functional capacity for sedentary work, alternate
sitting/standing, no bending, tw sting, and occasional sitting (Tr. 76),
and Dr. Amerman's June 1998 functi onal capacity eval uation at the
sedentary work level, with restrictions on lifting nore than 15 pounds, and
no repetitive bendi ng or stooping.

M. Bussey concluded that the nore recent residual functional capacity
assessnents are for sedentary work activity with restrictions (Tr. 77).
M. Bussey was of the opinion that considering the daimnt's physica
restrictions, advanced vocati onal age, work background, |anguage skills,
none of the jobs included in the | abor narket surveys were suitable or
appropriate for the dainmant. (Tr. 82-83).

M. Bussey testified that the driver jobs listed in the April 19, 1999
job market survey were defined at the light exertional |evel (Tr. 86) Sone
involved lifting as a usual and customary duty. Simlarly the |ot
attendant job also involves work at the light level. The shoe repair job
is light work and O ai mant has no relevant skills for such work. (Tr. 86-
87) Dr. Bussey testified that he would have to learn the job fromscratch —
the training period woul d approach a year. (Tr.92)

According to Dr. Bussey, other jobs involve driving and wal ki ng whi ch
take the job out of the sedentary level. Some , i.e. Supper Shuttle driver,
involve lifting. (Tr. 88) The two chauffeur jobs were identified — one was
a self enploynent situation, and the other for the Secretary, Housing and
Urban Devel oprent. Cdainmant would not qualify for the later position,
since he had no prior experience and does not hold a comrercial |icense.
(Tr. 212)

M Bussey testified that the parking lot jobs in the February 1996
survey involve light exertion, not sedentary (Tr. 92-93). He also
testified, for exanple, that the Park and Ready job woul d not involve
sitting four hours as indicated in Dr. Dennis' medical restrictions.

Rather it is a busy job, physically active and would allow for sitting only
occasionally, and require standing nore than six hours a day. (Tr. 212)
Hosting and cashi er woul d required English communication skills which he
does not have, and the jobs are |ight work.

Dr. Bussey concluded that froma rehabilitative perspective, M. Bach
is not enployable on a full tine basis in the | abor market in which he
lives. He further opined that there is no reasonably stable market for
Qaimant's skills. (Tr. 87-89)
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DI SCUSSI ON

In arriving at a decision in this matter, the adninistrative |aw judge
is entitled to determine the credibility of the witnesses, to weigh the
evi dence, and draw her own inferences fromit; and she is not bound to
accept the opinion or theory of any particul ar nedi cal exam ner. Banks v.
Chicago Gain Trinmmer's Association, Incorporated, 390 U S. 459 (1968);
reh' g denied, 391 U S. 929 (1968). Moreover, the admnistrative |aw judge,
as finder of fact, is entitled to consider all credible inferences and can
consider any part of an experts testinony or she may reject it conpletely.
See general | y Avondal e Shipyards, Incorporated v. Kennel, 914 F.2d 88, 24
BRBS 46 (CRT) (5'" Grcuit 1990). The Longshore and Harbor Wrkers
Conpensation Act is to be liberally construed, Director, ONMP v. Pirini N
Ri ver Associates, 459 U S. 297, 315-16 (1983), and claimants are to be
accorded the benefit of all doubts. Durrah v. WWATA, 760 F.2d 320 (D. C
Grcuit 1968); Strachan Shi ppi ng Conpany v. Shea, 406 F.2d 521 (5'" Qrcuit
1969), cert. denied, 395 U S 921 (1970).

The parties have stipul ated, and evidence of record docunments that:
daimant injured his back in the course of his enploynent; Enployer had
tinely notice of such injury, and authorized nmnedical care and treatnent,
and has pai d conpensation benefits to daimant for his periods of tenporary
total disability resulting fromthe injury, and ainmant tinely filed
benefits once a dispute arose between the parties. The Director, OANP al so
concedes that Section 8(f) applies to this claim Thus, the sole issue is
the nature and extent of aimant’s disability.

|. Nature and Extent of D sability

In order to establish its prinma facie case, the claimant has the
initial burden of proving the inability to return to his former work.
Carrol|l v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni ngman v. Sun
Shi pbui I ding & Dry Dock Co., 8 BRBS 141 (1978). d ai mant need not
establish that he cannot return to any enpl oynent, only that he cannot
return to his fornmer enploynent. HEliott v. C& P Tel. Co., 16 BRBS 89
(1984). The claimant’s credible conplaints of pain may be enough to neet
this burden. Anderson v. Todd Shipyard Corp., 22 BRBS 20 (1989);

Ri chardson v. Safeway Stores, 14 BRBS 855 (1982); Mranda v. Excavation
Constr., 13 BRBS 882, 884 (1981). On the other hand a judge may find an
enpl oyee able to do his usual work despite his conplaints of pain, nunbness
and weakness, when a physician finds no functional inpairment. Peterson v.
Washi ngton Metro Area Transit

Auth., 13 BRBS 891 (1981).

I find that O ainmant has denonstrated his prinma faci e case of

disability based on the medi cal evidence and testinony herein, and d ai nant
cannot return to his usual enployment due to his current disability as
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determned, in part, by Drs. Ferraz, Amrerman, and Denni s.

1. Per ranent Disability

The concept of disability under the Act is based on two
classifications: (1) the nature or duration of disability (tenporary or
permanent); and (2) the degree of disability (total or partial). 33 US.C
908(a)-(e). Palonbo v. Director, ONP, 937 F.2d 70, 76 (2d Gr. 1991);
Director, ONCP v. Berkstresser, 921 F.2d 306, 312 (D.C. Gr. 1991).
Tenporary and permanent go to the nature of the disability; total and
partial to the degree of disability. The degree of disability is
determ ned not only on the basis of physical condition, but also on such
factors as age, education, enploynent history rehabilitative potential, and
availability of work the clainmant can do. New Ol eans (Qulfwi de)
Stevedores v. Turner, 661 F. 2d 1031 (5th Gr. 1981); Gdom Construction
Co., v. U S Departnent of Labor, 622 F. 2d 110, 115 (5th Gr. 1980), cert.
denied, 450 U S. 966, 101 S. . 1482, 67 L. Ed. 2d 614 (1981).

Permanent disability is defined as one that continues for a | engthy
period of time and that appears to be of indefinite duration. Wtson v.
Qi f Stevedore Corp., 400 F.2d 649, petition for reh' g denied sub nom
Young & Co. v. Shea, 404 F.2d 1059 (5th CGr. 1968)(per curianm, cert.
denied, 394 U S 976 (1969). A condition is permanent if claimant is no
| onger undergoing treatnent with a view towards inproving his condition,
Leech v. Service Engineering Co., 15 BRBS 18 (1982), or if his condition
has stabilized. Lusby v. Washington Metropolitan Area Transit Authority,
13 BRBS 446 (1981). The traditional nethod of determning whether injury
is permanent is the date of maxi num nedi cal inprovenent. Trask v. Lockheed
Shi pbui I ding & Construction Co., 17 BRBS 56, 60 (1985).'? The date of
maxi mum nedi cal i nprovenent is a question of fact based on the nedica
evi dence of record. The parties stipulate and | find that the d ai mant
reached maxi mum nmedi cal inprovenent on April 4, 1995. An enployee is
consi dered permanently disabled if he has any residual disability after
reachi ng maxi num medi cal inprovenent. Trask, supra; Louisiana |nsurance
Quaranty Assoc. v. Abbott, 40 F.3d 122 (5th Gr. 1994), aff’'g, 27 BRBS 192
(1993). | further find, based on Dr. Dennis' opinion that dainmant has a
resi dual disability which precludes himfromengagi ng i n exertiona
activity which exceeds sedentary work. This finding is consistent with the
opinions of Drs. Amerman and the earlier opinion of Dr. Ferraz.

Specifically, I find Qaimant is limted to sedentary work, with
restrictions on sitting and standi ng no nore than one half hour at any
given tinme, and no nore than four hours in a given day. | further find that

he needs the flexibility to change positions on a frequent basis, and
restricted fromany bending or twi sting. dainant should not squat nore

12 Maxi num medi cal inprovenent is that point in time which

separates tenporary from pernanent disability, not total frompartial
disability. Director, ONCP v. Berkstresser, 921 F.2d 306, 24 BRBS 69
(CRT) (D.C. QGr. 1990), rev'g in part Berkstresser v. \Washi ngton
Metropolitan Area Transit Authority, 16 BRBS 231 (1984), and rev'g on
ot her grounds 22 BRBS 280 (1989).
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than once in an hour and no nore than two hours a day. dainmant al so has
restrictions on clinbing.

I1l. Suitable Aternate Enpl oynent

Wi | e maxi num nedi cal inprovenent is an indication of the permanency
of disability, the availability of suitable alternate enploynent is an
i ndi cation of the degree of disability. Stevens v. Director, OANCP, 909 F.2d
1256, 23 BRBS 89 (CRT) (9th Gr. 1990), rev'g Stevens v. Lockheed
Shi pbui I ding Co., 22 BRBS 155 (1989), cert. denied, 498 U S 1073 (1991).
See also Director, ONCP v. Berkstresser, 921 F.2d 306, 24 BRBS 69 (CRT)
(D.C. Gr. 1990). Were it is undisputed that claimant cannot return to
his usual work, as in the instant case, the burden shifts to enployer to
establish the availability of suitable alternate enploynment. Caudill v.
Sea Tac Al aska Shipbuilding, Inc., 25 BRBS 92 (1991), aff'd mem sub nom
Sea Tac Al aska Shipbuilding v. Director, ONP, 8 F.3d 29 (9th Gr. 1993);
Larsen v. Golten Marine Co., 19 BRBS 54 (1986). An enpl oyer nust show t he
exi stence of realistically available job opportunities within the
geogr aphi cal area where the enpl oyee resides, which he is capabl e of
perform ng, considering his age, education, work experience, and physica
restrictions, and which he could secure if he diligently tried. Lucus v.
Loui si ana I nsurance Quaranty Association, 28 BRBS 1 (1994). |If the
enpl oyer shows the availability of suitable alternate enpl oynent, the
burden shifts to the claimant to prove a diligent search and willingness to
work. WIllianms v. Halter Marine Services, 19 BRBS 248 (1987).

The Enpl oyer has identified, through its vocational experts', siXx
positions it contends represent viable enploynent alternatives which were
avai | abl e and which the dainmant could perform given his physica
restrictions.*® Those positions are listed as follows, along with the
respective D ctionary of CQccupational Titles Codes and strength | evels of
each position:

Title Code Strength Requirenent
Shoe Repairer 365.361-014 Li ght
Security O ficer 372.667-034 Li ght
Host / Cashi er 310. 137- 010 Li ght
Driver 913. 663- 010 Li ght
Lot Attendant 915. 583- 010 Li ght
Par ki ng Attendant 915. 473- 010 Li ght

13 Enpl oyer’ s | abor narket surveys are based upon the restrictions of
Dr. Dennis who has indicated that dainmant can work in sedentary/light
capacity, with a lift restriction of 20 pounds. However, Dr. Dennis indicated
in his deposition that the limtations set forth in his functional capacity
eval uation which Enpl oyer's vocational rehabilitation specialists relied upon
allowed to Cainmant to work at the sedentary occupational |evel.
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Based on Dr. Dennis' assessnment of the O aimant's physical capacity to
engage in work activity, | find that the strength requirements of the above
jobs exceed daimant's residual functional capacity. In addition, the
di spat cher and guest services job codes were |isted as positions which
mght realistically represent a viable enploynent alternatives for the
dainmant. However, since none of the | abor market surveys indicated the
availability of either position, neither job is considered to be suitable
al ternate enpl oynent.

The shoe repair jobs, according to the Enpl oyer, does not require
heavy lifting and would al |l ow t he enpl oyee to change positions as needed
(EX 25, at p. 12). The position does require previous shoe repair
experience, except in one case where prior experience is preferred.

d ai mant does not have rel evant recent past work experience which woul d
qualify himfor this position. Wiile he worked in a shoe factory prior to
1985, Dr. Bussey testified that past work experience woul d not be rel evant
since it occurred nore than fifteen years ago. Mreover, according to Dr.
Bussey, dainmant would not be able to learn the job w thin 30-60 days, but
rather in rehabilitative centers the training period would approach a year.
Dr. Bussey's rationale for excluding such work experience fromthe
vocational determnation of transferrable skills is reasonabl e and nost
persuasive. The shoe repairer job would also not be a suitable realistic
job opportunity for the daimant because it requires physical demands at
the light level. Further, Ms. Walsh did not verify with the enpl oyers

whet her there existed the flexibility on the job to allow the daimant to
work within the restrictions testified to by Dr. Dennis at his deposition
on March 24, 1999. Thus, the shoe repairer job cannot be considered a job
the d aimant coul d perform

The parking attendant position also involves work at the |ight
exertional level, and is therefore outside daimant's physica
restrictions. Enployer's vocational specialist concluded that the position
does not require a good deal of physical exertion and it appears that
daimant would be able to sit, stand, and walk alternately. She reached
this concl usion, however, without the benefit of Dr. Dennis' testinony that
neither activity should be engaged in for nore than one half hour at a
tine. She also included the job in the survey based on the assunption that
daimant's past supervisory experience was a transferrable skill, and that
dealing with custormers would not be difficult for him Dr. Bussey
testified, however, that the parking |ot attendant job involved |ight, not
sedentary work. |In sone locations, he indicated that the job was a busy,
physically active one, which would allow Cainmant to sit only occasionally
and require himto stand nore than six hours a day. M. Valsh testified
that the jobs she identified as available for the daimant would be limted
to self-park lots and woul d excl ude val et parking lots. She did not,
however, identify specific locations where self park job opportunities
exi sted or the precise nunber of such opportunities during the rel evant
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period. The position of Security Quard al so requires |ight physica
demands. The position, as described in the DOT, requires |anguage skills
whi ch the d ai mant does not have. See DOl Code 372-667-034, QCE

requi renents of the job

M. Bach testified that he has linmted ability to read English, and
find his testinmony to be credible on this point. It is not clear the
extent to which he may be able wite in English. However, ny observation
of his grasp of the |language at the hearing |eads nme to conclude, that
whi | e he understood the spoken word, with sone effort, he does not have the
facility for speaking the | anguage which satisfies the criteria set forth
inthe DOT. Oten tinmes M. Bach spoke using inproper sentence structure,
wi t h bel ow average pronunciation, and poor clarity. It is ny belief after
revi ew of the evidence, and based upon ny own assessnent of the d ai mant
during the hearing that dainmant would not be able to effectively
comuni cate and performhis duties because of his linmted command of the
Engl i sh | anguage. **

Furthernore, assunming as Ms. WAl sh testified, she excluded arned security
guards fromthe |abor market survey and limted her consideration to
security nonitoring positions, she did not identify the specific nunber of
jobs which fell into this category, nor did she clarify the degree to which
these positions involved any wal king or patrolling. Therefore, these jobs
are not deened suitable as alternate enpl oynent for d ai mant.

To the extent that the host/cashier (310.137-010) this job involves

t he supervision and coordination of activities and personnel to provide
fast and courteous service to guests, and adjusting custoner conplaints,

M. Bussey testified that his linmted verbal skills in English would render
hi munabl e to successfully performthis job. Dr. Bussey's assessnent of

A aimant's | anguage skills is corroborated by the opinion of Ms. Josephson,
rehabilitation counselor. M. Bussey testified that the d ai mant may

under stand English nore than he can communicate it, and would be limted to
jobs requiring very sinple and limted contact with English speaking

14 During the hearing daimant’s expert, Dr. Bussey, testified that

Cl ai mant understands nore English than he can communi cate, but due to his
speaking ability he would have to recomrend only a position that “invol ved

little contact beyond very sinple contact with English speaking persons.” n
March 21, 1996, Ms. Josephson reported simlar difficulties with daimant’s
speaking ability when she noted that Claimant had an “. . . inability to

effectively comunicate in English.” After witnessing daimant’s speaking
ability at the hearing | nust concur with their analysis of Cainant’s
speaking ability. | cannot agree with Ms. Wal sh’s assessnment of Cainant’s
verbal ability to use English, and find that her April 6, 1999 report focuses
nore on his ability to take orders, follow instructions, and ot herw se
under st and Engl i sh.
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persons. M. Bussey opined that he did not have any transferrable skills
frompast enploynment that qualify himfor light work in today's |abor
market (Tr. 48). dainant's past work experience as a supervi sor was nore
than fifteen years ago, and is an unrealistic nmeasure of his capabilities
now at hi s advanced vocational age, and educational background. Further,
according to the lainmant, his orders on the mlitary base in Vietnam when
he di d supervi se personnel, were received in Vietnamese, and he was
required to use little English in performng his duties in training
civilian personnel.

The driver job (DOl Code 913.663-010) is the chauffeur job in any
industry and is classified as a job requiring light physical denmands. A
separate DOT Code is applicable to van/shuttle bus driver (DOl Code 913-
663-018) which is classified as a mediumstrength job, and still another
DOT code applies to taxi cab driver (DOT Code 913-463-018) which is also a
medi um strength job. The arnored car driver falls under yet another DOT
Code (372-563-010) and is al so a nedium strength job, which involves not
only driving the van, transporting the cash and val uabl es, but also
carrying bags of cash. None of these driver classifications involve work
which falls within daimant's medical restrictions. As Dr. Bussey
i ndi cated these positions involve lifting as a usual and custonmary duty.
Contrary to Ms. Walsh's testinony, these jobs nay also require sitting nore
than thirty mnutes in any one hour span of tinme, and would be
i nappropriate to the daimant to performunder Dr. Dennis' mnedica
restrictions.

The | ot attendant job (DOT Code 915.583-010) is a job of |ight
exertional demands. Sone of these jobs require cleaning, detailing, and
preparing cars for delivery to the custonmer. | find it nore probable than
not that such duties would require bending and stoopi ng/squatting which he
cannot do under Dr. Dennis' nedical restrictions. For these reasons, |
also find this job to be inappropriate as suitable alternate enpl oynent.

In view of the foregoing, | cannot accept the results of the Labor
Mar ket Surveys, as none of the jobs identified appear to be within the
daimant's nedical restrictions. For the positions which are questionabl e,
I amsinply unable to deternine based on this closed record whether the
jobs constitute, as a matter law, suitable alternative enpl oynment or
realistic job opportunities. see Armand v. American Marine Corporation, 21
BRBS 305, 311, 312 (1988); Horton v. Ceneral Dynam cs Corp., 20 BRBS 99
(1987).

In conclusion, | find that ainmant is totally and permanently
disabled, and is entitled to such disability benefits fromApril 4, 1995
and conti nui ng.
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V. Aver age Weekl y Wage

The parties stipulated to an average weekly wage of $382.80. Based on
the evidence of record and their stipulation, | find this to be the
Jaimant’s post injury average weekly wage.

Vi . Section 8(f) Relief

Section 8(f) of the Act |limts the enployer's liability to 104
weeks of paynments in cases in which an enpl oyee having an existing
permanent total disability suffers a second injury which renders him
totally disabled. 33 u.S.C. 8908(f)(1); thereafter, the Speci al
Fund nakes the conpensation paynments. Section 8(f) is invoked in
situations where a work-related injury conbines with a pre-existing parti al
disability to result in greater permanent disability than woul d have been
caused by the injury alone. Lockheed Shipbuilding v. Director ONCP, 951 F.
2d 1143, 1144, 25 BRBS 85 (CRT) (9th QGr. 1991). Section 8(f) was
established to prevent discrinmnation against disabled workers. Director,

ONCP v. Canpbel |l Indus., 678 F.2d 836, 839, 14 BRBS 974 (9th Gr. 1982),
rev' g Lostaunau v. Canpbell Indus., 13 BRBS 227 (1981), cert. denied, 459
U S 1104 (1983), and a liberal application of the section has been held to
be in keeping with Congressional intent. Maryland Shipbuilding and Dry
Dock v. Drector, ONCP, 618 F. 2d 1082, 12 BRBS 77 (4'" Gr. 1980).

To qualify for Section 8(f) relief, an enployer nust nake a three-part
showing that: (i) the enpl oyee had a pre-existing pernmanent parti al
disability; (ii) the partial disability was nanifest to the enpl oyer, and
(iii) it rendered the second injury nore serious than it otherw se woul d
have been. Director, ONCP v. Berkstresser, 921 F. 2d 306, 309, 24 BRBS 69
(CRT) D.C. Gr. 1990), rev'g 16 BRBS 231 (1984), 22 BRBS 280 (1989). |
find that

Section 8(f) does apply in the instant matter for the reasons stated bel ow

1. Pre-existing Partial Disability

Section 8(f) is invoked in situations where a work-related injury
conbines with a pre-existing partial disability to result in greater
permanent disability than woul d have been caused by the injury al one.
Lockheed Shipbuilding v. Drector, ONP, 951 F.2d 1143, 1144, 25 BRBS 85
(CRT) (9th Gr. 1991).

An often-cited definition of "existing permanent partial
disability" under Section 8(f) is:
[t]o sunmarize, the term'disability' in new
[post- 1972] 88 8(f) can be econonmic disability

under 88 8(c)(21) or one of the schedul ed | osses
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specified in 88 8(c)(1)-(20), but it is not limted
to those cases alone. 'Disability’ under new
Section 8(f) is necessarily of sufficient breadth

to enconpass those cases, |ike that before us,
wherei n the enpl oyee had such a serious physica

disability in fact that a cautious enpl oyer
woul d have been notivated to discharge the
handi capped enpl oyee because of a greatly

i ncreased risk of enploynent-rel ated acci dent and
conpensation liability.

C & P Tel ephone Conpany v. Director, ONCP [Q over], 564 F.2d 503, 513
(D.C. Gr. 1977). The weight of the nedical evidence in this record nore
than anply establishes that the Qaimant failed to conpletely recover from
previ ous back injuries. He suffered fromchronic back pain and di sc di sease
whi ch constituted such a serious disability that a "cautious enpl oyer"
woul d have been notivated to discharge or not to hire him Lockheed
Shipbuilding v. Director, ONP, 951 F.2d 1143, 1145-46, 25 BRBS 85 (CRT)
(9th Gr. 1991). Mreover, a pre-existing disability need not be econonic
in nature, or require that the claimant change his job, or suffer a loss in
i ncone, or have caused any functional inpairnent.

The permanent partial disability nust predate the enpl oynent-rel ated
injury. Mkell v. Savannah Shipyard Co., 26 BRBS 32, 37 (1992). The nere
fact of past injury, however, does not itself establish disability.

Rather, "[t]here nust exist, as a result of that injury, sone serious,

| asting physical problem™ Lockheed Shipbuilding v. Director, ONCP, 951
F.2d 1143, 1145-46, 25 BRBS 85 (CRT) (9th Gr. 1991) (where there is both
evi dence of conplete recovery froma prior back injury and evi dence of
permanent partial disability, the ALJ nust decide the issue of
seriousness); Director, ONP v. Belcher Erectors, 770 F.2d 1220, 1222, 17
BRBS 146, 149 (CRT) (D.C. Gr. 1985).

Jaimant’s history of prior back injuries and debilitating chronic
back pain is well docunented. dainmant suffered two back injuries with two
separate enployers in 1979 and 1986. Following daimant’s 1979 injury, Dr.
Rom ne had opportunity to see hima nunber of tinmes. |In 1981, a series of
visits in particular denonstrate the continuing problenms dainmant had with
his | ower back. Despite the treatnment dai mant continued to conplain of
pain in his | ower back. (EX 9).
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Fromthat tine forward, the nedical evidence docunents d ainmant’s
continui ng conpl aints of pain and disconfort. He sustained a second injury
in 1986 involving an intervetebral disc herniation at the L4-5 interspace,
which resulted in a partial |unbar | am nectony, discetony, and
deconpression of L-5 nerve root. The Decenber 20, 1986, post operative
surgery note indicated that daimant had suffered a herniated nucl eus
pul posus in daimant’s | ower back. Follow ng the surgery, on Novenber 30,
1987, Dr. Ferraz executed a disability certificate in which he noted that
d ai mant had been under his care since Decenber 1986. Dr. Ferraz noted
that dainmant was totally incapacitated during that time frane, but that
Aaimant was able to performlight duty work. Qaimant's work prior to his
injury involved mediumto heavy | abor.

H s conpl aints of chronic back persisted, and on July 1990 he fell
while in the enpl oy of the Respondent herein, again injuring his back.
Drs. Ferraz and Horow tz diagnosed fail ed back syndrone after three years
of treatnment without any abatenent in Clainmant's conplaints of pain. Dr.
Horowitz found A aimant to be totally disabled and that his overal
i mpai rnent was the cunulative result of the three back injuries. surgery
was perforned on Qaimant. (EX 7).

Based on the totality of the evidence in this record, the conclusion is

i nescapabl e that the A aimant had a pre-existing partial disability
resultant fromhis failed back syndrone, prior to the job related injury of
1990.

2. Injury was Mani fest to Enpl oyer.

The injury nust have been nanifest to the Enployer, prior to the on
the job injury. A pre-existing inpairment is manifest to the enployer if
it knew or could have discovered the inpairment prior to the second injury.
Lowy v. Wllianette Iron & Steel Co., 11 BRBS 372 (1979) The nere
exi stence or availability of records showi ng the inpairment is sufficient
notice to meet the manifest requirement. Menacho v. CGeneral Dynanics Corp.,
12 BRBS 790, 792 (1980); Delinski v. Brandt Airflex Corp., 9 BRBS 206, 211
(1978). The pre-existing disability need not be manifest at the time of
hiring, but only at the time of the conpensabl e subsequent injuy.

Director, ONMCP v. Cargill, Inc. 709 F.2d 616, 619, 16 BRBS 137 (CRT) (9th
Clr. 1983)(en banc). This requirement is satisfied by the extensive nedica
docunentation of the daimant's prior back injuries. Even though the

Enpl oyer did not have actual know edge of those conditions, it is
sufficient that the conditions coul d have been established by a revi ew of
the daimant's nedical records. See Lowy v. WIllianette Iron and Steel Co,
et al., 11 BRBS 372, 375 (1979).

3. Substantial Contribution of Prior Injury

Wiere a claimant is pernmanently partially disabled, enployer nust
prove that the claimant's current level of disability is "naterially and
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substantially greater than that which would have resulted fromthe
subsequent injury alone.” 33 U S.C 88 908(f)(1). See Sproull v. Director,
ONCP, 86 F.3d 895 (9th G r. 1996), cert. denied, 117 S.C. 133 (1997);
Louis Dreyfus Corp. v. Director, ONCP, 125 F.3d 884 (5th G
1997)(following the rational in Two RDrilling); Drector, ONCP v. Ingalls
Shi pbui I ding, Inc., 125 F.3d 303, 306 (5th Gr. 1997); Director v. Newport
News Shipbuilding & Dry Dock Co.[Harcunj, 8 F.3d 175, 27 BRBS 116 (CRT)
(4th Gr. 1993), aff'd on other grounds, 514 U S. 122 (1995), 131 F. 3d 1079
(4th Gr. 1997)(vocational rehabilitation expert can prove materiality
prong of the contribution elenent); Two RDrilling v. Drector, ONCP, 894
F.2d 748, 750 (5th Gr. 1990)(rejecting the "Common Sense Test"); Quan v.
Mari ne Power & Equi prent Co., 30 BRBS 124 (1996).

The physi cian opi nions of record denonstrate that daimant’s prior
injury not only contributed to his current condition, but created a
resulting disability that was naterially and substantially greater. Dr.
Ferraz has noted that daimant suffered fromsignificant disc disease as a
result of his two prior injuries. (EX 12). On April 8, 1991, Dr. Ferraz
noted that the July 3 injury aggravated d aimant’'s preexisting condition.
Dr. Horowitz made a simlar finding when he opined that daimant’s
condition was the result of the “accumul ation” of all the daimant’s
injuries. (EX 18).

The medi cal reports concerning ainmant’s |evel of disability also
denonstrate that dainmant’s condition has substantially worsened. For
instance, after daimant’s first injury, Dr. Ronine' s Septenber 2, 1981
note reveal ed that daimant could not squat or bend. Dr. Romine noted that
when aimant lifted a 35 kil ogram object (approximately 70 pounds) it
caused himpain and disconfort all afternoon and evening. Later, after
daimant’s second injury on Novenber 30, 1987, Dr. Ferraz executed a
disability certificate for Qaimant. Dr. Ferraz noted that d ai mant was
able to performlight duty work, which carries a maxinumlift rating of
twenty pounds. After CQainmant’s current job related injury, Dr. Ferraz's
opi ni on changed and he noted the belief that daimant was totally disabled
fromworking, and that at best, he could perform sedentary duties only.

I find the progression illustrated by these physicians denonstrated
the accumul ati ve nature of dainmant’s injuries and general worsening of
Jaimant’s condition. | find that the previous injuries, when conbi ned

with the injury at issue, created a substantially and nmaterially greater
disability than woul d have existed with the current injury al one.
| nt er est
The Benefits Review Board has held that Qaimant is entitled to

appropriate interest on any accrued unpai d conpensati on benefits. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978), aff’'d in
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pertinent part and rev’'d on other grounds sub nom Newport News v.

Drector, ONCP, 594 F. 2d 986 (4'" Gr. 19798); Santos v. General Dynam cs
Corp., 22 BRBS 226 (1989). Accordingly, Jaimant is entitled to interest
on all unpaid disability benefits, beginning on the date that such benefits
were due and conputed at the rate prescribed by 28 U S.C 81961. See G ant
v. Portland Stevedoring Co., 16 BRBS 267, 270 (1984, nodified on recon., 17
BRBS 20 (1985).

Attorney’s Fees and Costs

Since Jaimant is entitled to benefits under the Act, his attorney is
entitled to a reasonabl e and necessary fee and costs, substantiated by an
itemzed fee petition. 33 U.S.C. 8928. Such fee petition nust neet the
requirenents set forth in 20 CF. R 8702.132 and shall be subnitted wthin
sixty (60) days of receipt of this Decision and Oder. A copy of the fee
petition shall be served on Respondent’s counsel who shall have thirty (30)
days fromreceipt to respond to the fee petition. The petition for
approval of a fee shall identify each docunent by date and a description
for which a charge for receipt/reviewfiling is made and should be |isted
on aline by line basis. Likew se, a separate, descriptive listing shal
be made for each tel ephone call/conference. Al other entries shall be
identified on a line by line basis (when charges appear to be duplicative,
such as second and subsequent entries for research, preparation, etc.,
petitioner shall explain the necessity for such duplication or continuing
services). Any objection filed by Enpl oyer shall be specific, as opposed
to general, and shall be on a line by Iine basis.

ORDER

It is therefore ORDERED that:

1. Commencing on April 4, 1995 and continuing for 104 weeks,
Enpl oyer shall pay to the daimant, Kirt Bach, pernanent tota
disability benefits, plus applicable adjustnments provided in
Section 10 of the Act, based upon the stipul ated average weekly
wage of $382.80. The Fund shall pay conpensation thereafter and
continuing, until such further ORDER of this Court based on the
stipul ated average weekly wage. Such conpensation is to be
conput ed at the maxi num weekly conpensation rate of 66 2/3 per
centum of the stipulated average weekly wage of $382. 80;

2. The enpl oyer shall receive a credit for all amounts of

conpensation previously paid to the dai mant as provi ded above
whi ch exceeded the period of 104 weeks;

3. Interest at the rate specified in 28 U.S.C. § 1961 in effect
when this decision and order is filed with the Ofice of the
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Washi ngt on,

District Director shall be paid on all accrued benefits conputed
fromthe date each paynment was originally to be paid. See Gant
v. Portland Stevedoring, 16 BRBS 267 (1984);

Pursuant to Section 7 of the Act, Enployer Departnent of the
Arny shall pay nedical benefits related to this claim

Al calculations necessary to effectuate this order shall be
made by the District Director.

MOLLI E W NEAL
Admi ni strative Law Judge

D. C
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